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STATEMENT OF QUESTION PRESENTED 


Did the lower court err in directing a verdict, upon 
conclusion of plaintiffs' case, in favor of the defendant- 
landlord who wae alleged to have been negligent to a seven- 
‘year-old child-plaintiff£, where there was evidence that 
(1) the child was severely injured by dangerous equipment 
placed by the landlord on premises leased to young, fluid, 
short-term tenants, (2) the child was a guest of the tenants 
on the premises, (3) the landlord retained control of the 
-premises and the dangerous equipment by her obligation to 
maintain the premises in a safe condition, by the dependent 
relationship of her tenants, and by her involvement in the 


operation of the equipment, (4) the landlord violated the 


D.C. Housing Code by failing to maintain the premises, and 


the equipment in particular, in a safe dondition, and (5) 
the landlord knew of the danger posed and could reasonably 
have foreseen that.the precise injuries suffered by plaintiff 


would occur? 


This case was once previously before this court as 


Misc. No. 3367, wherein appellants were granted leave to 


appeal in forma pauperis. 
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BRIEF FOR APPELLANT 


STATEMENT OF CASE 


Nature of Case, Course of Proceedings, and Disposition; Below. 


The Second Amended Complaint filed in the lower court 
| 


by plaintiffs John J. Clarke, Jr. ("John"), a minor, and his 


mother, Muriel Clarke, alleged that defendant was negligent 


both in permitting the installation of a window fan ina 
dangerous manner and for failing to maintain the fan ina 
safe condition, and that defendant's negligence was the 
proximate cause of severe injuries suffered by John when 
his face touched the fan's exposed blades. The First and 
Second Amended Complaints were identical to the original 
Complaint except for their titles: the First Amended 
Complaint set forth John's full and correct name, while 
the Second Amended Complaint substituted John's mother 
for John's father as a co-plaintiff and deleted the name 
of Gail Davis, a tenant of defendant, as a co-defendant 
when Miss Davis could not be located in the jurisdiction. 
Defendant answered the original Complaint and filed a 
cross-claim against Gail Davis; no additional Answer was 
required. 

The case proceeded to trial before a jury. Upon con- 
clusion of plaintiffs' case and upon motion by defendant, the 
lower court directed a verdict for defendant. Plaintiffs 
then filed a Notice of Appeal, a Motion For Leave To Appeal 
In Forma Pauperis, and a Motion For Transcript To Be 


Furnished At the Expense Of United States with the lower 


court. The Motions were denied. The Motions were then 
filed with, and granted by, this court (Misc. No. 3367). 
: 


Facts Relevant To The Issue. 


John J. Clarke, Jr. was seven years old when, on 
Y | 


August 10, 1966, he and some friends were invited by Gail 
Davis to visit a row house on Woodley Place which Gail! and 


several other girls occupied under a lease of the defendant 


: 1 
(Tr. 29, 30, 31, 110). =f The premises included a porch 


which fronted on Woodley Place (Tr. 109). A fan was 
installed in the center window on the porch to ventilate 
interior rooms; the front of the fan faced the porch (rr. 
24, 117). On that summer day the blades of the fan, without 
a screen, grill or any other protective covering, whiriea 
fully exposed to anyone on the porch (Tr. 38, 39, 45, 46). 
Young John, while on the porch, looked through the fan to 
a child inside and accidentally caught his face in the 
blades, sustaining severe lacerations of his nose, lip and 
gums, a cracked maxillary bone, and a lost tooth (tr. 39, 
40, 70, 82). Experts testified at the trial that these 
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l/ Transcript of Proceedings, October 7, 1968 and October 8,- 
1968, referred to herein as "Tr. 


injuries left John'with a disfiguring facial scar, an 
irregular upper lip, and orthodontal deformity (Tr. 59, 61, 
63, 70, 73, 75). 

Defendant bought and owned the fan and delivered it 
to the premises. She knew where it was installed, and 
testified that her maintenance man, Mr. Wollridge, may have 
installed the fan in the summer of 1966 (Tr. 116-117, 121- 
122). She was sure Mr. Wollridge installed it in 1967 (Tr. 
124). Defendant testified that she expected the face of the 
fan (on the porch side) to be covered by a "very light 
weight" window screen which was extremely easy to remove. 
According to her, "You lift [it] up and [it] just came out" 
(Tr. 123). Her counsel told the jury that the screen weighed 
"not even half a pound” and could be removed "by a child or 
anyone" (Tr. 25). 

Through 1965 and 1966, defendant's premises on Woodley 
Place was home successively to a group of English girls, a 


group of American girls, and finally a group of Georgetown 


students (fr. 110, 114-116). Five American girls (approxi- 


mately 24 to 25 years of age) became tenants in September, 
1965 under a one-year lease. Each girl, however, was 
automatically relieved of responsibility under the lease if 


she found (as some did). a substitute tenant; the substitute 


aid not have to be approved by defendant (Tr. 114, 117). 
There was also evidence that not every tenant signed the 
lease (Tr. 112). 

Under the terms of the lease, defendant was respon- 
sible for all regular maintenance of the premises (tr. 119). 
Her tenants were distinctly informed of this by defendant 
and knew to look to defendant if any troubles arose (Tr. 
118-119). 

Defendant testified that prior to the accident she 
had last visited the premises early in June of 1966 (tr. : 
117). She testified further that she was unaware, eck 
August 10, 1966, that the fan was not covered by a screen 
(fr. 122); Gail Davis suggested otherwise. John's mother , 
Muriel Clarke, testified that Gail Davis came rushing into 
her home (which was only a few houses away) minutes after 
the accident. "[I]n tears," she admitted to Mrs. clarke, 
"I told my landlord, my cat almost got his tail caught in. 
the fan." Mrs. Clarke replied, "[I]£ you knew about it, 
why didn't you fix it yourself. You know how landlords 


are" (Tr. 101). 


In weighing the evidence and the credibility of 


| 
witnesses, the jury heard plaintiffs' counsel remind defend- 


ant on at least three different occasions of contradictions 


| 
‘between statements in her deposition and her testimony in 


court. In her deposition she testified that Gail Davis 
had not signed any lease (Tr. 112), that the window screen 
which was to cover the fan was "a heavy aluminum screen" 


(Tr. 124), and that she had not returned to the premises 


after the accident occurred until the girls had left at the 


end of August (Tr. 120). Her testimony in court was that 
she thought Gail Davis signed the lease (fr. 111), that the 
window screen was very light weight (Tr. 123), and that she 
and Mr. Wollridge returned to the premises one or two days 
after the accident and replaced the screen (Tr. 119-122). 

Counsel for plaintiffs read to the jury sections of 
the Housing Code from the District of Columbia Housing 
Regulations. The texts of relevant sections appear in 
Appendix A to this brief. 

It was at this point in the proceedings, before any 
evidence by defendant, that the trial court denied the jury 
the opportunity to consider the landlord's responsibility 
for the accident and directed that a verdict be entered in 


favor of defendant. i 


SUMMARY OF ARGUMENT 
Defendant owed a duty of care to her tenants at Woodley 
Place because of her agreement to maintain the premises and 
because of the responsibility imposed upon landlords by the 


District of Columbia Housing Code. Her duty included 


maintaining ventilating equipment, such as a window fats 


which she provided to her tenants for use on the premises. 

A landlord's duty of care to her tenants also extends #0 
guests (and thus to plaintiff John J. Clarke, dr.) of her 
tenants on the leased premises. The lower court ought. to 
have instructed the jury on the foregoing rules, or at least 
permitted the jury to resolve the issue of defendant" 5 aut. 

John was injured by the exposed blades of the window 
fan. Thus, if defendant was. negligent in failing to ee 
John from the exposed blades, her negligence was a proximate 
cause of John's injuries. 

The directed verdict in favor of defendant was in 
error, for reasonable men, viewing the evidence most favor- 
ably to plaintiffs, could find that defendant Keenened her 
duty of care to John. Specifically, the jury could aren 
ably have found that defendant was negligent (1) at the time 
she delivered the fan to the premises in its potentially 
dangerous condition; or (2) by failing to take reasonable 
steps before August 10 to reinstall the screen or replace it 
with a more permanent device, after learning that the screen 
was missing; or (3) by not visiting the premises sufficiently 
often, and thereby failing to discover the missing screen in 


‘| 
time to take the corrective steps necessary. 


ARGUMENT 


THE LOWER COURT ERRED IN DIRECTING A VERDICT, 
UPON CONCLUSION OF PLAINTIFFS' CASE, IN FAVOR 
OF THE DEFPENDANT-LANDLORD WHO WAS ALLEGED TO 
HAVE BEEN NEGLIGENT TO A SEVEN-YEAR-OLD CHILD- , 
PLAINTIFF, WHERE THERE WAS EVIDENCE THAT (1) 
THE CHILD WAS SEVERELY INJURED BY DANGEROUS 
EQUIPMENT PLACED BY THE LANDLORD ON PREMISES 
LEASED TO YOUNG, FLUID, SHORT-TERM TENANTS, 

(2) THE CHILD WAS A GUEST OF THE TENANTS ON 
THE PREMISES, (3) THE LANDLORD RETAINED CONTROL 
OF THE PREMISES AND THE DANGEROUS EQUIPMENT BY 
HER OBLIGATION TO MAINTAIN THE PREMISES IN A 
SAFE CONDITION, BY THE DEPENDENT RELATIONSHIP 
OF HER TENANTS, AND BY HER INVOLVEMENT IN THE 
OPERATION OF THE EQUIPMENT, (4) THE LANDLORD 
VIOLATED THE D.C. HOUSING CODE BY FAILING TO 
MAINTAIN THE PREMISES, AND THE EQUIPMENT IN 
PARTICULAR, IN A SAFE CONDITION, AND (5) THE 
LANDLORD KNEW OF THE DANGER POSED AND COULD 
REASONABLY HAVE FORESEEN THAT THE PRECISE 
INJURIES SUFFERED BY PLAINTIFF WOULD OCCUR. 


Introduction. 
Had this case been submitted to the jury, plaintiffs 


would have prevailed if the jury determined that defendant 


owed a legal duty of care to plaintiff John J. Clarke, Jr., 


that defendant was negligent in performing (or failing to 
perform) that duty, and that defendant's negligence was a 
proximate cause of John's injuries. Bowles v. Mahoney, 91 
U.S. App. D.C. 155, 158, 202 F.2d 320, 323 (1952), cert. den. 
344 U.S. 935 (1953). In testing the correctness of the 


lower court's directed verdict, this court is to determine 


ss 


whether, "upon the view of the evidence that best supports 
[plaintiffs' claim] upon this appeal," the jury could : 
reasonably have found for plaintiffs. Kanelos v. Kettler, 
____-iU.S. App. D.C. ___, No., 21,215, decided Oct. 2, 1968, 
at p.2. If so, the decision of the lower court is to be 


reversed and the case remanded for a new trial. 


| 
Proximate Cause. 

Defendant never contested plaintiffs' evidence that 
John's injuries resulted from coming into contact with che. 
exposed blades of the window fan. Therefore, if defendant 
owed a duty to John to protect him from the exposed 
blades, and if defendant ae negligent in allowing the 
blades to be exposed on August 10, 1966, then defendant's 


2 
negligence was a proximate cause: of John's injuries. 2h 


Defendant did not attempt to establish that John, at 
the age of seven, was contributorily negligent or | 
assumed the risk of harm, and there is no indication 
that, in reaching its directed verdict, the lower 
court even considered contributory negligence or 
assumption of risk. Certainly, if the evidence is | 
to be viewed most favorably to plaintiffs, the lower 
court could not properly have found that John, as a) 
matter of law, was contributorily negligent: or. i 
assumed the risk.. : : 


Duty of Care. 
Plaintiffs submit that if the case had been allowed 


to go to the jury, the lower court ought to have instructed 
the jury to find, as a matter,of law, that defendant owed 
to John a duty to maintain the subject premises in a safe 
condition. With proximate cause not in dispute, the only 
issue before the jury would have been whether defendant 
exercised her duty! negligently. Alternatively, the existence 
of a duty may also have been an issue’ for the jury. But 
the lower court clearly erred in ruling that, as a matter 
of law, defendant had no duty under the facts. 

Defendant's duty of care existed for two independent 
reasons: defendant's actual retention of responsibility 
for the premises and for the fan in particular, and the 
obligations imposed upon defendant by the District of 
Columbia Housing Regulations. 

Defendant testified that under the lease, she was respon- 
sible for the regular maintenance of the premises (Tr. 118-119). 
The duty to provide regular maintenance necessarily includes 
the duty to use ordinary care and diligence to maintain the 
premises in a reasonably safe condition. Gould v. DeBeve, 


117 U.S. App. D.C. 360, 362-364, 330 F.2d 826, 828-829 


(1964). That duty must extend to the maintenance of window 


fans and air-conditioners which the landlord provides for 


the use of her tenants. Since this duty was owed to Gail 


Davis, it was owed to Gail's guest, John J. Clarke, gre 
"Phe rule is that the duties and liabilities of a landlord 
to persons on the leased premises by the invitation of the 
tenant are those owed to the tenant himself." Bowles oe 
Mahoney, supra at? 323. The fact that defendant's tenants 
may have been contributorily negligent or assumed the risk 
of harm from the fan 3/ may have also made them liable to 


. John or prevented recovery on their part from defendant’ if 


e | 


they had been injured. Neither contributory negligence of 


a tenant nor a tenant's assumption of risk vitiates the right 
5 

| 

recover from a negligent landlord; the landlord's duty to 

| 


of the tenant's guest (who is guilty of neither act) to 
the guest remains. Prosser, Law of Torts (3rd Ed. 1964) An 
421, fn. 26. 

Plaintiffs believe that the foregoing facts and law 
required the lower court to rule that defendant owed a duty 
of care to John; at a minimum, the question ought to have 


been submitted to the jury. 


(3/ The evidence at trial was unclear as to whether the girls 
were contributorily negligent or assumed any risk. | 


Chapter 2 of the Housing Regulations of the District 


4 
of Columbia “/ is known as the “Housing Code" and applies 


"to every premises or part thereof, occupied, used or held 
out for use as a place of abode for human beings" (Section 
2102). The Code "lays down minimum standards of repair, 
sanitation and occupancy" [emphasis added]. Whetzel v. 
Jess Fisher Management Co., 108 U.S. App. D.C. 385, 390, 
282 F.2d 943, 948 (1960). While plaintiffs believe that 
many provisions of the Code established defendant's duty 
of care to John, only two provisions will be reviewed in 

5 
the body of this brief. 3/ 

Section 2501 requires every landlord to keep and main- 
tain his (or her) buildings in repair so that the buildings 
are "healthy and safe." This continuing responsibility is 
made especially relevant in Section 2408: 

Where mechanical ventilation is provided 
for any residential building by the owner 
or licensee, he shall maintain such system 
in safe and good working condition. Where 
such system is not under the control of 
the occupant of any habitation, the owner 
or licensee of such residential building 


shall keep such equipment in constant and 
continuous operation. 


These Regulations were established and authorized by the 
Commissioner of the District of Columbia by order dated 
August 11, 1955. 


Plaintiffs refer this court to.Appendix A of this brief 
for all relevant provisions of.the Housing Code. 


| 
i 
i 
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Section 2408 clearly distinguishes between keeping the 


mechanical ventilation in safe and good working condition-- 
| 


a responsibility of the owner (see first sentence) --and 
keeping the equipment in operation--a responsibility of the 
person in control of the system, who may or may not be the 
owner (see second sentence). The window fan in question is 
a piece of mechanical equipment of providing ventilation. 


Section 2408 thereby. applies, and defendant's duty of care 


with respect to the fan becomes a specific statutory 
. | 


mandate. The duty of-care was owed not merely to tenants 

but to any class of persons whom defendant might reasonably 
expect to come to the premises. Gould v. DeBeve, Es 
830. Minor guests of defendant's tenants must have peen 

anticipated by defendant. As stated in Gould with respect 
to a minor who ac a guest of the defendants' tenant but a 
trespasser with respect to the defendants, "All we hold 


here is that this 2 1/2 year-old boy was not such an intruder 


upon defendants' premises as to be beyond the reach of 


defendants' duty to accommodate those premises safely to 


the incidents of normal living." The boy had fallen 


6/ The principal definitions of "mechanical," as found in 
‘Webster's Third New International Dictionary, are "of, 
Yelating to, or concerned with machinery or tools," or 


"produced or operated by a machine or tool." 


against a defective window screen on the premises and, 
when the screen collapsed, the poy fell through a window 
to the ground three floors below. To the court, the boy 
appeared "to be one of the many children, of differing 
legal relationships to the premises, who were likely to 
be physically present in it and for whom the defective 
screen presented a hazard." Gould v. DeBeve, supra- 

The rule of Edmonds, Inc. V- Vojka, 118 U.S. App. 
D.C. 109, lll, 332 F.2d 309, 311 (1964) places on the lower 
court the responsibility to rule on the applicability of 
the Housing Code; Whetzel v. Jess Fisher Management Co-, 
supra and Gould v- DeBeve, supra, clearly established that 
the Code applies to the instant facts. Again, ata minimum, 


the issue should have been left.for the jury to decide. 


Negligence. 


Viewing the evidence most favorably to piaintifis, 
the jury could reasonably have found that any number of 
facts pointed to the defendant's negligence in meeting the 
foregoing duty of care. 

First, the jury could have concluded that (1) de- 
fendant knew that the fan was conspicuously placed in a 


window on the front porch of the premises, (2) children in 


the neighborhood would play on the porch while the fan was: 


in operation, (3) the screen which defendant expected to 
cover the front of the fan was extremely light and could 
easily be removed by anyone, including a child, (4) if the 


front of the fan were exposed without any screen or other 


protective covering, its whirling blades would injure 


| 
anyone who came into contact with them, and that (5) curious 
and playful children might touch the blades and be ao ae 


To minimize the SEES defendant had only to install the 


grill) in a relatively permanent way. 
example, might have been nailed in place for the summer - 
Defendant refused to take such modest precautions prior to 
the accident. | 

The jury could reasonably have believed that these 
facts alone constituted negligence. But there was more to 
consider. After the accident, defendant returned to the 
premises and found the fan still exposed (Tr. 119-122). 
A jury might reasonably have believed that this ought to have 
been a grim and dramatic reminder to defendant that she 
alone could prevent the reoccurrence of the events of ! 
August 10, and that defendant's sole response, Seton eos 
reinstall the flimsy screen (Tr. 119-122), was a negligent 
and callous disregard of the threat which the fan continued 


to be (by the foreseeable removal of the screen by future 


tenants, playful children, or anyone else) to any child 
who might be on the porch in the future. A jury might 
reasonably have concluded from this set of facts that 
defendant's superficial regard for the future safety of 
other children was no different from her prior disregard 
for the safety of John J. Clarke, Jr. 

An additional line of evidence was Mrs. Clarke's 
testimony that Gail Davis had complained to defendant about 
the dangerous condition of the fan (Tr. 101). From the 
evidence the jury could reasonably have concluded that de- 
fendant, although testifying to the contrary, knew or should 
have known of the dangerous condition on August 10, and 
negligently disregarded it. See Whetzel v. Jess Fisher 
Management Co-., supra at 951. This finding was made easier 
by the three occasions on which defendant's testimony 
conflicted with her deposition (Tr. 111-112, 119-124). 

The jury's consideration of the foregoing evidence 


could have been accompanied by an instruction from the lower 


court that the inherent danger of the fan's exposed blades 


imposed a substantial burden of care upon defendant. The ° 
court at least was required to alert the jury to the effect 
which a dangerous condition has upon one's duty of care. 


For the proposition is clear: 


The care required is always reasonable 
care. The standard never varies, but the 
care which it is reasonable to require of 
the actor varies with the danger involved 
in his act and is proportionate thereto. 
The greater the danger, the greater the 
care which must be exercised. Restatement 
Torts, 8298 com. a. (1934), cited with 
approval in Richardsen v. Gregory, 108 
U.S. App. D.C. 2 6, 281 F.2d 626, 629 
(1960). 


Defendant's burden was compounded by the foresee— 


ability of injury to cHildren, regardless of their status 


on the premises. As/stated in Daisey v. Colonial Parking, 
Inc., 118 U.S. App. D.C. 31, 32, 331 F.2d 777, 778 (1963) , 


| 
involving a mingr who may have been a trespasser on | 


defendant's penises: "(T]he landholder's duty of care to 


a child SS pe by the reasonably foreseeable dangers 


to the child qua child, not qua trespasser." 


Jn the face of this burden and the many acts easily 


viewable as negligent, the lower court justified its 


| 
directed verdict on the grounds that "plaintiff—-Movant had 


failed to establish under the applicable law that the el 
landlord was in control of the removable screen in question 
and liable at all times for the maintenance thereof and. 
thus responsible for its absence at the time of the minor's 
contact with the fan blades." See Statement of Reasons 


| 
For Court's Order denying plaintiffs' Motion For Leave “ne 


Appeal In Forma Pauperis and Request For Transcript To f 


Furnished At Expense Of United States, at p. 2. The lower 
court perhaps was persuaded by the ergument of defendant's 
counsel that "There was no responsikility in fact upon the 
-part of this landlord to go out and stand in this yard or 
go by the house every day and see that the screens are ou 
the windows every day (Tr. 142)." Plaintiffs, of course, 
would agree with this statement but believe it resolves 
nothing. And plaintiffs respectfully suggest that the lower 
court erred in its analysis of the facts, in its definition 
of the legal issue involved, and its statement of applicable 
law. 
The lower court applied the basic common law rule 

of Bowles v. Mahoney, supra, without recognizing that the 
landlord-defendant in Bowles was compelled neither by 
contract nor by the Housing Code (since the case preceded 
enactment of the Code) to repair or maintain the premises. 
The rule that a lessor is not liable for injuries to third 
parties from defects arising after the premises are leased 
is now abrogated in the District of Columbia by the Housing 
Code, and was not applied even before the Code where the 
jandiorad, through his responsibility to make all regular 


repairs on the leased premises, and by his other conduct, 


retained substantial rights to control the premises. 


Violation of the Housing Code is at least evidence of 


negligence, if not negligence per se. Whetzel v. Jess |; 


Fisher Management Co., supra at 952. If the jury deter+ 


mined that \defendant violated any provisions of the | 


Housing Code (e.g., the requirement to maintain mechanical 


ventilation in safe working condition) and that the 
violation constituted negligent conduct toward John, 


plaintiffs would have prevailed regardless of who had 


"control" of the premises or the fan. 

Alternatively, a jury may have reasonably concluded 
that defendant retained sufficient control over the fan to 
make her responsible for its condition apart from the | 
Housing Code; after all, it was she who testified that her 
regular maintenance man may have installed the fan in the 
summer of 1966, and that she went with him promptly after 
the accident to reinstall the missing screen (Tr. 116-122) . 
The evidence that her tenant (Gail Davis) asked her to fix 
the fan prior to August 10 alone suggests her responsibility 
(fr. 101). 

In short, plaintiffs believe that a jury, weighing 
the evidence in a manner which best supports plaintiffs' 
claim, quite reasonably may have concluded that defendant 


was negligent.towards John on any one or more of the 


following grounds: 


Furnished At Expense Of United States, at p. 2. The lower 
court perhaps was persuaded by the argument of defendant's 
counsel that "There was no responsibility in fact upon the 
-part of this landlord to go out and stand in this yard or 
go by the house every day and see that the screens are on 
the windows every day (Tr. 142)." Plaintiffs, of course, 
would agree with this statement but believe it resolves 
nothing. And plaintiffs respectfully suggest that the lower 
court erred in its analysis of the facts, in its definition 
‘of the legal issue involved, and its statement of applicable 
law. 
The lower court applied the basic common law rule 

of Bowles v. Mahoney, supra, without recognizing that the 
landlord-defendant in Bowles was compelled neither by 
contract nor by the Housing Code (since the case preceded 
enactment of the Code) to repair or maintain the premises. 
The rule that a lessor is not liable for injuries to third 
parties from defects arising after the premises are leased 
is now abrogated in the District of Columbia by the Housing 
Code, and was not applied even before the Code where the 
landlord, through his responsibility to make all regular 


repairs on the leased premises, and by his other conduct, 


retained substantial rights to control the premises. 


Violation of the Housing Code is at least evidence of 
negligence, if not negligence per se. Whetzel v. Jess) 


Fisher Management Co., supra at 952. If the jury deter- 
mined that defendant violated any provisions of the 
Housing Code (e.g., the requirement to maintain mechanical 


ventilation in safe working condition) and that the 


| 
violation constituted negligent conduct toward John, 
| 


plaintiffs would have prevailed regardless of who had 
"control" of the premises or the fan. 


Alternatively, a jury may have reasonably concluded 


that defendant retained sufficient control over the fan to 


make her responsible for its condition apart from the 


Housing Code; after all, it was she who testified that her 
regular maintenance man may have installed the fan in the 
summer of 1966, and that she went with him promptly after 
the accident to reinstall the missing screen (Tr. 116-122) . 
The evidence that her tenant (Gail Davis) asked her to fix 
the fan prior to August 10.alone suggests her responsibility 
(Tr. 101). : 

In short, plaintiffs believe that a jury, weighing 
the evidence in a manner which best supports plaintifés' 
clain, quite reasonably may have concluded that defendant 


was negligent. towards John on any one or more of the 


following grounds: 


(1) Defendant dia not exercise reasonable care 
when she provided her tenants with a fan whose blades could 
be easily and dangerously exposed to anyone, particularly 
children, who might be on the front porch of the premises. 
Her negligence thus occurred at the time she initially 
delivered the fan to the premises. Her actual notice then 
that the screen could be so easily removed and the reason— 
able expectation that it would be removed constituted 
constructive notice of its actual removal. 

(2) Defendant knew before the accident occurred 


that the screen which was to cover the fan was not installed. 


Her tenants looked to her, and on at least one occasion 


specifically asked her to correct this; yet defendant failed 
to take reasonable steps to have the screen reinstalled or 
replaced by a more permanent device before August 10. 

(3) Defendant failed to inspect the premises 
sufficiently often. If she had visited the premises suffi- 
ciently often, she would have discovered the exposed fan in 
time to take corrective steps before the accident occurred. 
Therefore, her failure to visit the premises sufficiently 
often was the proximate cause of John's injuries. 

In summary, defendant was negligent towards John J. 


Clarke, Jr. if she failed to exercise a reasonable degree 


of care with respect to the fan. The directed verdict was 
proper only if all reasonable men, viewing the evidence 
most favorably to plaintiffs, would find defendant had acted 
with due care. "[B]lut if reasonable men could differ and 
draw different inferences from the facts or find one set of 


facts when two are offered and from those found could con- 
ie 


clude that defendant's conduct was negligent, then the| jury 


ought to be permitted to answer the ultimate question." 


McGettigan v. National Bank of Washington, 115 U.S. App. D.C. 
379, 381, 320 F.2d 703, 705 (1963), cert. den. 375 U.S. 943 


(1963), cited with approval in Becker v. Colonial Parking, 
Inc., U.S. App. D.C. , No. 21,100, decided 
January 27, 1969, at p. 7. Plaintiffs submit that reasonable 


men could differ on the issue of defendant's negligence, and 


that few issues lend themselves more to resolution by a 


jury than the issue of whether a landlord has fulfilled her 


responsibility of due care. In recently reviewing a ai— 


rected verdict in favor of a store owner alleged to have 
| 


been negligent to a patron, this court said: 


This [reversal] is not to allow the jury | 
to speculate. It is to allow it to bring 
to bear on evidence which looks in dif- 
ferent directions the practical wisdom i 
and experience which has immemorially | 
been thought to reside in the jury system. 
Zimmerman, Administratrix of Estate of 


Zimmerman, Aaministracrix 9. —-—<——— 
Bessie Lee Junes v. Safeway Stores, Inc., 
No. 21,556, decided March Sa 1969, at p. 9.: 


The lower court's failure to recognize any merit in 
plaintiffs' case appears to be attributable in large part 


to its attempt to link eighteenth century concepts 


V/ 


to twentieth century conditions. There is a 


great need in today's urban environment for the risk of 


loss to be upon a landlord who calls the shots on what 

his tenants can and cannot do, and then typically looks to 
his insurance company if the wrong shot was called. A 
textbook case has arisen: an experienced landlord; young 
girls as tenants, free to substitute new tenants; short-term 
leases, or no leases at all; the landlord's obligation by 
contract and regulation to maintain the leased premises 

in safe condition; dangerous equipment owned and supplied 
by the landlord to her tenants; a landlord who knows or 
should know the threat posed by the dangerous equipment, 
and who knows or should know that her young tenants may 


not exercise the degree of care necessary to prevent the 


See Justice Frankfurter's opinion in Jones v- United 
States, 362 U.S. 257 (1960), in which he notes that 
even in the homeland of the common law, the distinction 
between the landlord's obligation to licensees and 
invitees was abrogated by Parliament in 1957. 


8 
equipment from harming others, or themselves; of an injured 
child who is a foreseeable plaintiff with a foreseeable 


injury; tenants who cannot be found in the jurisdiction 
when suit is brought. 
This was plaintiffs' case, and for the reasons set 


forth above, plaintiffs submit that the lower court erred 
in directing a verdict for defendant upon the conclusion of 


plaintiffs' case. 


Q 
It has long been held that one who rents an automobile 
to a person who he has reason to believe will behave 
negligently is responsible for the lessee's negligence. 
Prosser, supra at 495. Perhaps the time has come for 
this court to hold that the same rule applies to real 
property, i.e., that apart from the Housing Code and 
even when tenants are responsible under the lease for 
ordinary maintenance, a landlord remains liable for 
the foreseeable negligence of tenants likely to be 
irresponsible with inherently dangerous equipment | 
which the landlord has supplied. In the instant case, 
a tenant (Gail Davis) had even indicated to defendant 
that she (Gail) refused to reinstall the missing screen 
after Gail's cat was nearly injured. 


CONCLUSION 


On the basis of the foregoing, it is respectfully 
urged that the lower court's verdict be reversed and the 
case be remanded for a new trial. 

Respectfully submitted, 


SMOLLAR, KUDER, SHERMAN, FOX 
& MEEHAN 


By Aft 7 
Armin U. Kuder 
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Appendix A 


This Appendix contains selected portions of Chapter 2 
(Known as the "Housing Code") of the Housing Regulations of 
the District of Columbia. 


Sec. 2304 - Rental Units. 


No persons shall rent or offer to rent any 
habitation, or the furnishings thereof, unless 
such habitation and its furnishings are in a 
clean, safe and sanitary condition, in repair, 
and free from rodents or vermin. | 

| 
Sec. 2401 - Facilities, Utilities and Services. 
The owner or licensee of each residential 


building shall provide and maintain the facili- 
ties, utilities and services required by this 
part. Each such facility or utility shall be 
properly and safely installed, and be main- 
tained in a safe and good working condition. 


Sec. 2408 - Mechanical Ventilation. 


Where mechanical ventilation is provided for. 
any residential building by the owner or licen- 
see, he shall maintain such system in safe and | 
good working condition. Where such system is 
not under the control of the occupant of any ~ 
habitation, the owner or licensee of such | 
residential building shall keep such equipment 
in constant and continuous operation. 


| 
Sec. 2501 - General Maintenance and Repair. ! 
| 

Every premises accommodating one or more habi- . 
tations shall be maintained and kept in repair, 


so as to provide decent living accommodations 
for the occupants.. This part of this Code 


contemplates more than mere basic repairs and 
maintenance to keep out the elements; its 
purpose is to include repairs and maintenance 
designed to make a premises or neighborhood 
healthy and safe. 


Sec. 2608 - Screening. 

The owner or licensee of each residential 
building shall provide screens for all openings 
to the external air from March 15 through No- 
vember 15, both dates inclusive. Such screens 
shall have a minimum of 16 meshes to the inch 
or the equivalent effectiveness thereof and be 
so maintained as to prevent effectively the 
entrance of flies and mosquitoes into the | 
building; Provided, That effective means other | 
than screens may be substituted therefor when Be 
specifically approved by the Superintendant of | 
the Housing Division of the Department of 
Licenses and Inspections. All hinged screen 
doors shall open outwardly and be self-closing. 


